ACQUISITION ADVISORY PANEL
Meeting Minutes
October 27, 2005
The Auditorium, Federal Deposit Insurance Corporation
Washington, D.C.

The Acquisition Advisory Panel (AAP) convened its twelfth meeting on October 27, 2005
in the auditorium at the Federal Deposit Insurance Corporation (FDIC), Washington D.C.
Ms. Marcia Madsen, AAP Chair, opened the meeting at approximately 09:06 AM.

The Chair welcomed everyone to the meeting and stated that today’s agenda included
presentations by speakers in the morning; and the afternoon session would be dedicated to
presentations of findings by two of the six Working Groups, Interagency Contracting and
Performance-Based Services Acquisition (PBSA).

The guest speakers and their affiliations were as follows:

Presenter Affiliation Attachment
Dr. Robert C. Marshall Pennsylvania State University Attachment 1
Mr. Timothy A. Beyland Air Force Personnel Operations Agency Attachment 2
Professor William E. Kovacic | George Washington University Attachment 3
Mr. Jonathan Lewis Etherton | Interagency Contracting Working Group Co-Chairs Attachment 4
Mr. Carl DeMaio Performance-Based Services Acquisition
Dr. Allan V. Burman Working Group Co-Chairs Attachment 5

The Chair briefly reviewed the schedule and locations for the upcoming public Panel
meetings. Marcia Madsen stated that the November 18" and December 16" meetings
would be held at the FDIC auditorium and the November 29% meeting would be held at the
General Services Administration (GSA) auditorium. The Chair turned the meeting over to
the Designated Federal Officer (DFO) to call the roll.

Laura Auletta, the AAP’s DFO, called the roll. The following Panel members were
present:

Mr. Frank J. Anderson, Jr. (arrived late: 9:12 AM)
Dr. Allan V. Burman

Mr. Carl DeMaio

Mr. David A. Drabkin

Mr. Jonathan Lewis Etherton (arrived late: 9:36 AM)
Mzr. James A. (Ty) Hughes, Jr.

Mr. Thomas Luedtke

Ms. Marcia G. Madsen

Mr. Joshua I. Schwartz (arrived late: 9:14 AM)

Mr. Roger D. Waldron

The following Panel members were not in attendance:




Mr. Louis M. Addeo
Mr. David A. Javdan
Ms. Deidre A. Lee

The Chair introduced the first presenter, Dr. Robert C. Marshall, Head of Pennsylvania
State University’s Economics Department, and Co-Director of the University’s Center for
Study of Auctions, Procurements and Competition. Dr. Marshall thanked the Chair for the
invitation to speak to the Panel and stated that he had performed extensive research in the
areas of bid protests, collusion and cartels. Dr. Marshall noted that he currently serves as a
consultant on price fixing conspiracies and procurement procedures of private firms. Dr.
Marshall discussed the benefits of competition, to include benefits to the taxpayer, e.g.,
lower prices and higher quality, increased innovative solutions, and shared-learning of
cost-reducing solutions within industry. Dr. Marshall introduced arguments made by
detractors of competition including that competition is expensive to both vendors and the
Government; it discourages investment in vendor-agency relationships, and dampens
innovation by reducing profits. Professor Marshall explained that competition is not the
problem. He remarked that Government procurement officials have limited incentives to
obtain a surplus for taxpayers, and their incentives are largely negative. He added that the

Government should look to the private sector model for incentivizing its procurement
professionals.

Dr. Marshall also provided comments on the use of interagency contract vehicles. He
stated that the time and effort involved in a procurement should be based on the size of the
requiring activity and quantities of the commercial items procured. For example, the time
and effort expended for buying computer disks (CDs) for an office personal computer (PC)
should differ from that associated with the purchase of CDs for the entire federal
government. Dr. Marshall stated that the incremental benefits achieved in conducting a
rigorous competitive procurement should be contrasted with the incremental cost of the
procurement. In terms of recommendations, Dr. Marshall provided the following:

« Competition is good - do not waiver from this principle
* Expand budgets for conducting procurements
* Expand professional training for procurement personnel / workforce
 Clarify evaluation criteria for procurement personnel / workforce
* Create formal mechanisms for sharing of procurement experiences across agencies.
* Modify interagency contract vehicles - single agency procuring for many must
account for the benefits that the many will attain from open competition
* Bid protests are a good concept, but should be revisited
* Envision a panel of procurement experts

» Very tight time frame

» Defer to agency discretion

* Completely eliminate inter-bidder settlements

* Remedy - expand inclusion set, and directed awards (use sparingly)

Dr. Marshall invited comments and questions from the Panel.



Panel member Marshall Doke asked Dr. Marshall to elaborate on his suggestion that there
should be greater specificity in the evaluation criteria. Dr. Marshall stated that, if it was
absolutely clear that all the criteria have been met for making the best possible award, the
ex-post evaluations should not second guess the procurement officials. Many times, he

added, negative outcomes are generally due to a lack of specificity in the evaluation
criteria.

Panel member Ty Hughes thanked Dr. Marshall for his excellent presentation and
commented that the current operating environment is a limited acquisition workforce that
faces enormous pressure to execute agency programs. Mr. Hughes added that there are
enormous penalties for not getting money obligated and expended. Mr. Hughes asked Dr.
Marshall for his recommendation on how to incentivize the acquisition community and to
refocus its attention on competition. Dr. Marshall offered his comments only as an
observation, saying that the issue would require an incremental study, but he emphasized
that both vendor and federal acquisition communities have bright, motivated people that
respond well to the right incentives.

Panel member Joshua Schwartz followed-up on the acquisition workforce issues,
specifically the disparity between the resources, both qualitatively and quantitatively, in
the private and public sectors. Dr. Marshall emphasized that the top-level procurement
people in private companies came up through a community college system and they have
extensive experience in running procurements and understanding the vendor community in
a specific market. The companies have made deep investments in their resources to
understand the markets and to deliver the best surplus to their organizations.

Panel member David Javdan asked questions regarding the definition and cost/benefits of
competition. Dr. Marshall remarked that competition in the affirmative means the
simultaneous consideration of offers, and added it is not a sequential consideration. Dr.
Marshall discussed an inclusion set for a specific procurement involving bidding on a DoD
solicitation for fighter jets, and emphasized the importance of understanding the
incremental costs and benefits of obtaining bids from specific vendors. Dr. Marshall stated
that DoD should look at the incremental cost to evaluate the bid, and determine upfront
that there are no benefits to inviting that bid. Dr. Marshall offered to provide data on
competition to illustrate these incremental costs and benefits.

Panel member Dr. Allan Burman commented on the importance of past performance when
determining inclusion for competitive procurements. Dr. Marshall concurred with his
statement. Dr. Burman asked a question on the use of consultants to assist with the due
diligence process in narrowing the competitive range. Dr. Marshall replied that the
approach is justifiable if it takes into account the expense of evaluating multiple bidders.

Panel members Carl DeMaio and Jonathan Etherton asked questions about Dr. Marshall’s
recommendation to issue modifications to interagency vehicles. Specifically, what is the
value of these vehicles and how do we communicate this to the policy makers and buyers?
In addition, what would Dr. Marshall suggest when reviewing vehicles like GSA
Schedules or GovWorks? Dr. Marshall stated that GSA does take into account the fact that



they are buying for the Government as a whole, and added that he has some concem for
those agencies that may be excessively restrictive on broader procurements.

Panel member Ty Hughes asked about the use of contract incentives and obtaining cost
and pricing data when there is limited or no competition. Dr. Marshall stated that the
mechanisms are fine, but that the vendor community is keenly aware of its responsibility,
especially in head-to-head competition.

Panel members Marshall Doke and Joshua Schwartz inquired about the accountability of
the workforce. Dr. Marshall stated that the Government procurement officials should be
held accountable for their decisions, but not for the negative impacts which could not have
been anticipated at the time of their decisions.

The Chair, Marcia Madsen, thanked Dr. Marshall for his insightful comments and
recommendations. She added that some of the Working Groups might have additional
questions for him and he agreed to assist.

Ms. Madsen introduced the second speaker, Mr. Timothy A. Beyland. She stated that Mr.
Beyland was the Director of Plans and Integration, and Director, Air Force Personnel
Operations Agency, Deputy Chief of Staff for Personnel, Headquarters U.S. Air Force.
Mr. Beyland thanked the Chair, and identified four topics for discussion: requirements
definition for services; use of interagency contracts; use of performance-based contracting;
and, effective ways to narrow the competitive range for large services contracts. Mr.
Beyland stated that there are four critical components to an effective contract and to
contract performance. They include a good requirements statement, meaningful
performance measures, an effective assessment plan, and the right incentives for the
contractor to perform. Mr. Beyland stated that, for complex procurements, industry needs
at least six months advance notice of the procurement in order to effectively bid on the
solicitation. He emphasized the importance of communication and developing good
relationships with industry partners and stakeholders.

In terms of interagency contracting, Mr. Beyland stated that the Air Force requests
Justification when using these instruments on high dollar/complex services requirements.
He noted that “faster and easier” does not always equate to “best value” to the taxpayer.
Mr. Beyland stated that the Air Force routinely uses interagency vehicles on non-complex
procurement actions, and remarked that when conducting a performance-based service
acquisition, it is critical that the “acquisition team” include all appropriate players such as
industry partners and Government contracting and technical professionals. He emphasized
that the development of meaningful measures and incentives must be discussed prior to the
release of the solicitation. Mr. Beyland emphasized that communication and efforts of the
entire acquisition team should not stop upon contract award; they must continue
throughout the post-award phase. Mr. Beyland believes training on the use of
performance-based service acquisitions must continue and become required for all
acquisition professionals, including technical as well as contracting personnel. Mr.
Beyland discussed his views on effective ways to narrow competition in large services
contracts to include a 2-step process where all offerors are provided an opportunity to



compete, followed by a down select to the most viable offerors. He noted that the
acquisition team must balance the need to reduce the competitive range against the costs of

defending a protest by those eliminated from the range. Mr. Beyland opened up the floor
for questions from Panel members.

Panel member Jonathan Etherton thanked Mr. Beyland for his insightful presentation and
asked if the Air Force has an internal methodology or approach that they use to make
decisions on whether to use interagency vehicles or do an in-house procurement. Mr.
Beyland stated that he could not speak about what the Air Force uses today as he had not
been in that position for two years; however, his choice when in that position was not to
use interagency contracts unless there was a written justification. Mr. Beyland added that
his procurement staff had to demonstrate that using interagency vehicles answered the
mission requirements better and faster than awarding their own contract.

Panel member Marshall Doke asked if it is easier to specify what you do not want in a
performance-based contract versus a traditional requirement. Mr. Beyland agreed and
provided an example of a grass cutting service, contrasting it with a billion dollar
acquisition to run information technology (IT) services.

Noting that the Panel had just heard the importance of competition from Dr. Marshall,
Panel member Joshua Schwartz discussed an off-line exchange with Dr. Marshall.
Professor Schwartz explained that in response to his question on division of responsibility
between the host agency and the customer agency for ensuring competition in an
interagency context, Dr. Marshall expressed his belief that this divided responsibility
would result in neither agency assuming responsibility. Professor Schwartz then asked Mr.
Beyland what role the Air Force assumes as a customer agency for getting competition
when it utilizes interagency contact vehicles, and how successful use of these vehicles has
been. Mr. Beyland stated that in his few years as the Program Executive Officer (PEO), he
only ran one acquisition where he let them use another agency’s contract. He noted that
the Air Force spent a lot of time discussing which interagency contract would provide the
best results. Mr. Beyland concluded that if it takes too long to figure out where to go, then
you might be better off running your own acquisition.

Panel member Frank Anderson discussed the importance of acquisition planning in
determining the best contract vehicle, and asked if the process leads to using an
interagency vehicle, would he consider using it. Mr. Beyland stated that there is a
tendency to select the easier and faster tool, especially when there is a tight requirement.
However, he added that he was not a proponent of using interagency vehicles on major
acquisitions (over $100 million), but added that the Air Force frequently uses interagency
vehicles on low dollar procurements.

Panel member Frank Anderson asked a follow-on question regarding Mr. Beyland’s
thoughts on training, specifically in the area of performance-based contracting. Mr.
Beyland stated that the Air Force designs its own training, specific to services. He noted
that every source selection team is provided specific training, focused on ensuring that the
requirement statement is right. Mr. Beyland commented that part of the problem goes



back to training the right people. He remarked that one has to redefine what the
acquisition workforce is for services acquisition because it is totally different from the
acquisition workforce that buys weapon systems or major commodity items.

Panel member Marshall Doke remarked that a number of years ago, there was a good
model where agencies had specific workforce groups that were responsible for maintaining
a library of specifications. Mr. Doke asked if re-instating these groups should be
recommended by the Panel. Mr. Beyland stated that on certain types of service
requirements, it certainly could help. He added these groups still exist on an informal
level. He cautioned that, in his opinion, the Federal Government would not be ready to

take on the magnitude of setting up a database to support the multitude of services that are
performed.

Panel Chair, Marcia Madsen asked a question regarding the competitive price point when
using interagency vehicles for those procurements under the simplified acquisition
threshold. Mr. Beyland clarified that the PEO shop is responsible for management and
oversight for those procurements over the $100 million threshold. In terms of ensuring the
best price or best value, Mr. Beyland added that they believe the competitive market
pressures drive the price to the right place.

Ms. Madsen asked another question about the process the Air Force has in place for the
requirements definition, and noted that the Air Force has a reputation for an excellent
requirements process on the weapon systems side of the house. Mr. Beyland stated that
writing requirements for services has improved over the past few years. He commented
that the Air Force uses a database of all their major acquisitions, and, therefore, knows
when the contracts are going to expire. Mr. Beyland stated that they bring the acquisition
team/requirements people in early to begin thinking about the follow-on acquisition. He
added that they build their own acquisition team and involve all the people who will be
affected by the services acquisition, pre-award and post-award. Finally, he emphasized
that the process is not cheap; however, getting the right people in the room and building
the acquisition team is critical to executing an acquisition.

The Chair thanked Mr. Beyland for taking time to address the Panel and for providing
excellent comments. Mr.Beyland confirmed with Ms. Madsen that she could funnel
follow-up questions to him through Ty Hughes.

The Panel Chair stated that Professor Schwartz was going to recuse himself from the next
speaker since they are both on the faculty at the same institution.

The Panel recessed for a fifteen-minute break.

The Panel reconvened at 11:30 AM. The Chair introduced the final speaker, Dr. William
E. Kovacic, Professor at the George Washington University Law School. Professor
Kovacic thanked the Chair and the Panel members for the invitation to speak. He
discussed a number of topics related to competition policies in Government procurement,
including the rationale for promoting competition, designing competitive processes,



regulatory controls as a barrier to entry, credible commitments, preserving a competitive
marketplace and institutional prerequisites. Some of the benefits to competition echoed
Dr. Marshall’s comments, such as competition providing a discipline over costs and prices
- it improves quality and innovation, and reduces the need to invest in direct regulatory
controls. Professor Kovacic stated that regulation does affect the level of competition, and
he provided examples from domestic content requirements and limitation to foreign
ownership. He emphasized the importance of developing relationships between the buyer
and the seller, for keeping promises, allowing competitive return on investment, explaining
decisions and resolving disputes fairly. In order to preserve a competitive marketplace, he
stated that supplier collusion must be defeated. He noted that this could be accomplished
by promoting entry and designing competitive procurements that will encourage vendors to
participate. He added that buyers must also be cognizant of the impact of mergers and
acquisitions on the procurement process, and encouraged cooperation between competing
agencies. In closing, Professor Kovacic stated that is it critical that the Government attract
and retain capable acquisition personnel, and that the Government should consider private
sector models in terms of incentives and training. Professor Kovacic entertained questions
from the Panel members.

Panel member Marshall Doke thanked Professor Kovacic for his excellent presentation.
Mr. Doke asked if collusive bidding is a significant problem today at the Federal level.
Professor Kovacic commented that the Departments of Justice and Defense have done a
good job of improving the sophistication of the Federal purchasing arena in both detecting
and defeating collusive schemes. He added that there have been some issues with
interagency vehicles; however, these have also shrunk over the past several years.

Panel member Ty Hughes noted that Professor Kovacic had done a lot of work overseas
and asked if he had seen how other government systems have tackled the issue of
competition. Professor Kovacic stated that some of the international governments are
tackling the issue in different ways and that it is hard to tell at this point if there is a better
way. The results, he added, are not readily apparent.

Panel member Dr. Allan Burman asked Professor Kovacic if he had any suggestions for
improving the capacities of the acquisition workforce. Professor Kovacic stated that there
probably would not be any material changes to the compensation scheme. However, he
added that agencies needed to be more imaginative and inventive in providing qualitative
benefits to the workforce. He provided some examples that are currently in use to recruit
and retain qualified individuals, such as flexible work schedules, daycare centers and
telecommuting. Professor Kovacic emphasized the importance of making the workplace
more attractive and interesting without reducing productivity. In addition, he stressed the
importance of the continuity of training to enhance and preserve the institutional memory
to keep institutional capability in-house.

The Chair, Marcia Madsen, asked a question on surrogates for competition as it relates to
commercial practices. Professor Kovacic stated he did not have a systematic perspective
on how the incorporation of services-related elements into the federal supply schedules has
operated. He added that perhaps that kind of inquiry could be done at low cost, for



example, comparing the performance of a package of services bought off the schedule to
what private sector enterprises are buying. Professor Kovacic continued to say that, at this
point, one could ask if the Government is ultimately buying the same kind of item with the
same kinds of outcomes. Therefore, he added, this would be a reason he would always
want to keep one eye on what the private sector outcomes are for parallel types of projects.

The Chair requested if Professor Kovacic could point the Panel to some literature on
mechanisms for testing commercial prices and surrogates for competition, such as Most
Favored Customer. Professor Kovacic stated he would happy to do that, and said that there
is a large body of theoretical literature on how well Most Favored Customer type
arrangements work in practice.

Ms. Madsen asked Professor Kovacic to comment on private sector concerns on the Truth
in Negotiations Act (TINA). Professor Kovacic stated that TINA or a similar auditing
mechanism probably works well in theory, but not generally in practice. He added that it
is possible that the attitude in the broad competition policy community is changing - as an
example, he expounded on the specifics of the Trinco v. Verizon case that was decided by
the Supreme Court.

Panel member Jonathan Etherton asked Professor Kovacic about where the responsibilities
should be grounded for setting policies on interagency vehicles. Professor Kovacic stated
that he didn’t have a specific suggestion about where ultimate accountability should reside;
however, someone should be responsible for seeing that the integration of policy-making
across organizations occurs. Professor Kovacic added that the Office of Management and
Budget (OMB) would be the appropriate platform, but that it is conceivable that other
alternatives are desirable as well.

The Chair thanked Professor Kovacic for taking time to speak to the Panel.
The Chair recessed for a one-hour lunch at 12:28 PM

The Chair reconvened at 1:30 PM. She recognized Panel member David Drabkin for a
special announcement. Mr. Drabkin thanked the Chair and noted the passing of Gregory
McFarland, an active member of the National Contract Management Association. He
added that Mr. McFarland was well known for improving many of the acquisition
processes over his 30 years of federal service.

The Chair thanked Mr. Drabkin for the announcement and stated, .. .many of us who have
known Greg over the years feel a great sense of loss today.”

Ms. Madsen provided an overview of the process that was going to be used for the six
Working Groups in presenting their preliminary findings and recommendations. Ms.
Madsen stated that the Interagency Contracting and PBSA Working Groups would present
their preliminary findings today, and that the other four (4) Working Groups were expected
to present their preliminary findings at the next Panel meeting on November 18", The
Chair stated that after the oral presentations at the public meetings, the written products



would be circulated to the Panel members for comment and revision. She noted that the
revised draft Working Group reports would be posted to the AAP website for public
review. The Chair reviewed a revised milestone chart for completion of the reports, and
noted that the preliminary recommendations will be discussed in the December and
January meetings.

The Chair introduced Jonathan Etherton, the Working Group Chair on Interagency
Contracting to discuss the Working Group’s preliminary findings. Mr. Etherton thanked
his Working Group members and their staffs for their continued commitment and
dedication to the project. Mr. Etherton reviewed the methodology used by the Working
Group to arrive at its findings. Steps in the process included: gathering data from
Congressional Reports & testimony, reviewing Government Accountability Office (GAO)
and Inspectors General (IG) reports, reviewing statutory & regulatory guidance and
analyzing Federal Procurement Data System —Next Generation (FPDS-NG) data on
interagency contracting. He noted the Group’s activity occurred over the course of many
months and frequent meetings (17 to date). Working Group members approached
development of issues by looking at four questions: What are interagency contracting
vehicles? Why do agencies use them? How do agencies use them? And, how should
agencies use them? Mr. Etherton said that this review of the issues has resulted in the draft
report of Background and Statement of Issues that is posted on the AAP website. Mr.
Etherton noted that the draft includes the discussion of the Working Group’s decision to
include examination of enterprisewide vehicles, such as SeaPort-e, in addition to
governmentwide contract vehicles.

Mr. Etherton then reviewed the Working Group’s Preliminary Findings. He said that the
findings are clustered around three primary categories. The first is “Creation and
Continuation of Interagency Contract Vehicles” under which the group found the
following: 1) evidence of proliferation; 2) too much overlap of vehicles; 3) inconsistent
oversight; and 4) incentivization for creation lacking. The Working Group believes the
best approach to get at the problems in interagency contracting is to focus on these areas.
A second primary category of findings is focused on competition, under which the group
determined that the vehicles are subject to abuse. The Fiscal Year 2002 National Defense
Authorization Act addressed this abuse by imposing Section 803 for DoD procurements.
The Working Group found that a similar approach applicable to governmentwide vehicles
is desirable. A third category of findings relates to the workforce. The Working Group
found that although the interagency contract process is characterized by a streamlined
approach, in many instances relating to services, the transactions are very complex. The
Working Group determined that more attention needed to be paid to training the workforce
and ensuring the appropriate skill-sets are applied to interagency contracting. Mr.
Etherton opened up the floor for comments and questions.

Panel member Carl DeMaio stated that the report was very comprehensive, but asked that
the Group address the following: 1) provide some examples of where there might be
duplicate services at different price points; 2) add to the “Creation and Continuation”
section a discussion of the severe lack of understanding of how the interagency vehicles
work and operate; and, 3) identify reasons why there are vehicles with overlapping



products. Mr. Etherton stated that these valid points that the Group could develop further,
and that some of these concerns were addressed in the background section of the report.

The Chair praised Mr. Etherton and his Working Group on how well the background issue
section was researched and written. Ms. Madsen told the Panel members that, if they were
commenting on other Working Groups’ products, it would be helpful if these comments
were provided in writing and/or draft language that would be submitted to the Working
Group Chairs.

Panel member Allan Burman commented on the acquisition workforce challenges, such as
the lack of comprehensive training requirements. Dr. Burman added that some of these
issues would also be addressed by Professor Schwartz’s Acquisition Workforce Working
Group. Mr. Etherton concurred, and noted some of these issues will migrate out as they
are cutting across all of the Working Groups.

The Chair asked the Interagency Contracting Working Group about the status of its
obtaining data on proliferation of vehicles. Mr. Etherton referred the question to Ms.
Auletta because she has been tasked to retrieve the FPDS data.

Ms. Auletta provided a summary of the data reports she had received to date. She noted
that some of the information on multi-agency contracts that are not GWACS or schedules
is difficult to obtain because FPDS-NG did not start collecting that data until 2004.

The Chair thanked Mr. Etherton for his excellent progress to date. Ms. Madsen introduced
the Co-Chairs of the PBSA Working Group, Mr. Carl DeMaio and Dr. Allan Burman.

Carl DeMaio thanked the other Working Group members and their staffs for their
outstanding contributions to date. Mr. DeMaio acknowledged Diane Newberg for her
matrix of recommendations culled from public meeting testimony that she developed for
the Working Group draft report. Mr. DeMaio and Dr. Burman briefed the Panel on the
Working Group’s findings, noting that the AAP website includes a draft report addressing
the Background and Statement of Issues (Report Parts I & II). The Working Group’s
preliminary issues center upon the failure of PBSA to be fully implemented by the federal
Government. The Working Group’s findings are as follows:

» Agencies are unsure when to use PBSA

» PBSA documentation continues to focus on activities and processes instead of
performance and results

e PBSA potential to generate transformational solutions to Government
challenges remains largely untapped

»  Within the acquisition community, a focus on “getting to award” exists

» Post-award performance monitoring and management need to be improved

e PBSA incentives are not aligned to maximize continuous improvement

» FPDS-NG data has not proved to be a helpful tool in determining the use and
success of PBSA.
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Dr. Burman opened up the floor to comments and questions.

Panel member Frank Anderson stated that the Working Group did a great job, but offered a
couple of comments. He cautioned them on assuming that performance and quality
considerations are not significant elements of non-PBSA procurements. In addition, he
suggested the Working Group should emphasize the use of transformational solutions and
avoid using the phrase, “my mess for less,” because it may be misinterpreted by the
acquisition workforce.

Panel member Marshall Doke asked about the finding that PBSA would save money and
improve quality, and stated that there must be data to support that assumption - he
provided an example from a recent GAO Report. Panel members David Drabkin and
Roger Waldron also commented on the importance of accurate data to determine the clear
benefits of PBSA to the taxpayer.

Panel member Thomas Luedke stated he was glad to see that the Working Group was
addressing the challenges of contract management. He recommended that the Working
Group emphasize the post-award phase of the contract cycle, specifically addressing the
role of the Contracting Officer’s Technical Representative (COTR).

Panel member David Drabkin commented that there was a fundamental issue with
performance-based contracting and services purchasing. Specifically, he stated, “despite
the fact there is statutory language that prohibits the purchasing of personal services, we all
know we are buying personal services every day.” He explained that while some
restrictions may still be necessary, prohibitions on use of personal services should be
climinated. Mr. Drabkin further stated, “There ought to be a recognition that personal
services aren’t for performance-based service contracting, because the contractor can’t
offer you a solution and can’t come up with a method for reducing your costs or improving
your performance.”

Panel member Thomas Luedtke remarked that when reviewing inherently governmental
functions, the subject of personal services arises; therefore, the Inherently Governmental
Working Group’s findings will address personal services. He commented also on the
challenges associated with writing incentives and developing transformational solutions,
specifically, the difficulty in achieving transformational benefits when the contract is

constructed to give contractors only discrete tasks, but not the ability to manage the entire
activity.

Several members also questioned the assumption that PBSA is appropriate for most
procurements and added that while the approach has been promoted for fifteen years, the
data does not exist to support that it is entirely successful for all types of requirements. It
was suggested that training of the workforce in the PBSA technique is required and good
data needs to be collected in order to draw conclusions. Based on the above discussion,
the Co-Chairs, Dr. Burman and Mr. DeMaio agreed to re-visit some of the specific aspects
of the findings.
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Below is a list of additional materials or information requested during the guest speakers’
presentations:

o Dr. Robert Marshall:
o Provide data on the costs and benefits of competition, e.g., studies that

provide the fully burdened cost of competition, the gain, and evaluation of
the price obtained

¢ Professor William Kovacic:

o Provide literature on the actual effects of Most Favored Customer and other
customer type arrangements

There were no additional questions or comments regarding the two Working Group
presentations, and the Chair adjourned the meeting. She reminded the public that the next
AAP public meeting was scheduled for November 18, 2005 at FDIC, Washington D.C.

ADJOURNMENT
The DFO adjourned the twelfth Acquisition Advisory Panel meeting at 3:15 PM.

T hereby certify that, to the best of my knowledge, the foregoing minutes are accurate and
complete.

/%W«k \ J )W\

Ms. Marcia G. Madsen &
Chair JAN 2 5 2006

Acquisition Advisory Panel
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